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Def endant Harvey Mack Leonard appeal s from an order
commtting himto Atascadero State Hospital after a jury found
true the allegation he is a sexually violent predator within the
nmeani ng of Welfare and Institutions Code sections 6600-6609. 3
(the SVPA).1

Def endant rai ses a broad constitutional challenge to the
SVPA, claimng it violates guarantees of due process, equal
protection, fair trial, right to counsel, the privilege not to
testify against hinself, and protections agai nst doubl e jeopardy
and ex post facto laws. Mst of defendant’s constitutional
arguments were rejected by the California Suprene Court in
Hubbart v. Superior Court (1999) 19 Cal.4th 1138 (hereafter
Hubbart), and by this court in People v. Buffington (1999) 74
Cal . App. 4th 1149 (hereafter Buffington). One claim of
instructional error calls into question the 1977 qualifying
conviction. W affirmthe conm tnment order.

FACTUAL AND PROCEDURAL BACKGROUND

In March 1997, the Placer County District Attorney filed a
petition for defendant’s involuntary treatnent as a sexually
violent predator. The petition alleged defendant had been
convicted of a sexually violent offense against two victins:

(1) a February 1987 Pl acer County conviction of forcible rape

and penetration with a foreign object (Pen. Code, 8§ 261, forner

1 Al undesignated statutory references are to the Wlfare and
I nstitutions Code.



subd. (2), now subd. (a)(2), and 8 289); and (2) an August 1977
Sacrament o County conviction of forcible rape by force or fear
(Pen. Code, § 261, forner subd. (2), now subd. (a)(2)).

The court overrul ed defendant’s denurrer chall enging the
constitutionality of the SVPA. Jury trial conmenced on
August 6, 1997. The district attorney called as expert
wi tnesses four |icensed clinical psychol ogists: Elaine
Fi nnberg, David Stubbins, Melvin Maconber, and Philip
Tronpetter. Al four testified that defendant nmet the criteria
for designation as a SVP. Each described himas exhibiting two
mental disorders: (1) paraphilia, rape, or sexual sadism and
(2) antisocial personality disorder. At trial, Finnberg and
St ubbi ns described facts which led to their diagnoses.

The 1987 qualifying conviction involved a 17-year-old girl
who had a friend living in the house rented by defendant.
Def endant gave the victima ride to a party. At sonme point
during the evening, defendant drove her to a rural area, and
told her he wanted “sone pussy.” The victimtried to run from
defendant’ s car, but he chased her, grabbed her by the hair, and
threw her onto the grass by the roadside. Threatening to harm
the victim defendant retrieved a wooden club fromhis car. He
forced her into the cargo section of the car, pulled down her
j eans and underwear, inserted his finger into her vagina,
attenpted oral sex, then raped her. He said he would hurt her
if she told anyone what had happened. After the victimreported
t he rape, defendant stated the victimwas a “loose girl,” and

that the sex was consensual. Later he said it was “date rape.”



At the hearing to determ ne whether he was a SVP, defendant
clainmed the 17-year-old was a “bag whore” who was prostituting
herself to obtain noney for drugs. Defendant was paroled after
serving nine years of a sixteen-year sentence. Upon release, he
failed to register as a convicted sex offender, and noved

wi thout informng his parole officer. Defendant was arrested
for driving under the influence, and returned to prison after
the court revoked parole in August 1996.

The 1977 qualifying conviction involved the rape of a
16-year-old girl defendant ki dnapped froma bus stop in
Sacranento County. He drove the victimto a rural |ocation,
choked her, hit her, ripped off her panties, and forced his
penis into her face in an attenpt at oral copulation. Then
def endant raped her. Al though he pleaded guilty in the
resulting prosecution, defendant later clainmed the victimwas a
prostitute who was angry at hi m because he did not pay what she
demanded. He repeated this claimat the section 6600 heari ng.
Def endant served 40 nonths for these offenses, and was parol ed
in Septenber 1980. |In August 1981, defendant was charged with
attenpted rape. The court revoked parole in lieu of trial on
t hat charge.

Def endant’s brief omts reference to the two psychol ogi sts’
description of other crimes commtted by defendant between 1976
and 1985 which al so provided the basis for their expert
opinions. I n Novenber 1976, a 19-year-old woman accepted a ride
from def endant, whom she had net through a friend. Defendant

foll owed the woman into her apartnent, threw her on a bed,



choked her, and hit her in the face with his fist. Friends
responded to the victims screans, and ordered defendant to

| eave. Defendant was charged with robbery and assault to conmt
rape. Those charges were subsequently dism ssed, and he was
convicted of assault with a deadly weapon.

An incident in March 1977 invol ving a 22-year-old woman
resulted in charges of attenpted rape. The victimclainmed
def endant had raped many wonen, but they refused to conme forward
or dropped charges when he threatened to kill them She said
defendant told her specifically that he would kill her if she
testified against him The record suggested the case was
dism ssed in 1977 at a tine other charges were pendi ng.

I n Decenber 1980, in an uncharged case, defendant gave the
female victima ride. He parked in a renpbte area and said he
was going to rape her. The victimmanaged to flee the car after
st abbi ng defendant on the hand. He dragged her back, and forced
her to orally copulate him

Anot her incident occurred in June 1983, when def endant
ki dnapped a 26-year-old woman from a Reno parking | ot at
kni fepoint. He drove her to a rural area, digitally penetrated
her anus and vagi na, attenpted to sodom ze her, and forced her
to orally copulate himafter he was unable to obtain an
erection. At a subsequent trial, the victimtestified defendant
said he would kill her. He told her he had already killed a
girl in California, and could not return there.

In a second 1983 incident, defendant gave a ride to a

20-year-old worman, and drove her to his house. After forcing



the victiminside, he ranmed her against the wall, ripped her
cl othes, raped her, and threatened harmif she told her nother
about the rape.

I n October 1985, defendant was convicted of assault with a
deadl y weapon and ki dnapping in a case involving an Al aneda
County wonman. The court disnm ssed a charge of assault with
intent to rape in the course of the crimnal proceedings. The
vi cti m had known defendant for about a year, having bought a car
fromhim She accepted a ride in defendant’s van where he
forced her to orally copulate him The victimthen picked up
def endant’ s pocket knife, and attenpted to escape. An
altercation ensued in which she bit himon the | eg. Defendant
forced her back into the van with a claw hamer. \Wen he raised
the claw hanmer to hit the victim she stabbed himw th the
pocket knife. Defendant drove hinself to a hospital where he
initially clainmed to have been attacked during a robbery. 1In
the course of the nedical evaluation, he admtted to being
st abbed by the victim but clainmed her attack was notivated by
j eal ousy.

DI SCUSSI ON
I
The Ex Post Facto C ause

Hubbart’s ruling that the SVPA does not inpose punishnment
for a crimnal offense strikes a fatal blow to defendant’s claim
the SVPA violates state and federal constitutional protections
agai nst ex post facto laws. (Hubbart, supra, 19 Cal.4th at pp.
1170-1174, 1179; see al so Kansas v. Hendricks (1997) 521 U. S.



346, 361-369 [138 L.Ed.2d 501, 514-519] (hereafter Hendricks).)
It al so guides our resolution of constitutional issues of double
j eopardy, representation in crimnal proceedings, self-
incrimnation, and cruel and unusual punishnment triggered by the
characterization of court proceedings as crimnal or civil.
I
The Doubl e Jeopardy C ause

Def endant acknow edges in his supplenental letter brief
t hat Hubbart “turned asi de defendant’s facial ex post facto
challenge . . . , ruling that the SVPA is not a penal statute
for purposes of ex post facto analysis.” (Enphasis in
original.) He nonetheless argues that as applied to hi munder
the California Constitution, the SVPA is a penal statute which
unl awful |y subjected himto double jeopardy. He maintains the
SVPA is penal because it resulted in his conmtnment to a nental
institution based on insufficient evidence.

As we shall explain, defendant’s challenge to the
sufficiency of the evidence is inextricably bound with
substantive due process clains specifically rejected in Hubbart.
(Hubbart, supra, 19 Cal.4th at pp. 1151-1161.)2 W therefore
conclude there is no basis on which to sustain defendant’s claim

the SVPA is penal as applied.

2 See discussion post at pages 30-35.



Def endant’ s Representation at Tri al

Def endant raises two constitutional issues involving his
representation at trial. The SVPA specifically provides that

a person subject to commitnent is entitled to the assistance

of counsel. “In the case of a person who is indigent, the
court shall appoint counsel to assist him. . . .” (8 6603,
subd. (a).)

Gven the liberty interests involved, we assune for
pur poses of argument that individuals subject to the SVPA
deserve the same constitutional protections accorded crim nal
defendants. (Cf. Specht v. Patterson (1967) 386 U.S. 605, 609-
610 [ 18 L. Ed. 2d 326, 329-330]; People v. Burnick (1975) 14
Cal . 3d 306, 324-325; and Estate of Bodger (1954) 128 Cal . App. 2d
710, 714.) A crimnal defendant is entitled to assistance of
counsel at all critical stages of the proceeding. (U S. Const.,
6th Amend.; Cal. Const., art. |, 8§ 15; Pen. Code, 88 686, 859 &
987; G deon v. VAinwight (1963) 372 U.S. 335, 344-345 [9
L. Ed. 2d 799, 805-806].) He or she may di scharge appointed
counsel, and substitute another attorney by successfully
denonstrating i nadequate representation. (People v. Marsden
(1970) 2 Cal.3d 118, 124-125 (hereafter Marsden).) Due process
al so secures the right of a crimnal defendant to appear and
defend with retai ned counsel of his or her own choice. However,
this right is not absolute, and the court may exercise
di scretion to ensure orderly and expeditious judicial

admnistration if the defendant is “unjustifiably dilatory



or . . . arbitrarily desires to substitute counsel at the tine
of trial.” (People v. Blake (1980) 105 Cal . App. 3d 619, 623-
624.) A crimnal defendant al so has an unconditi onal
constitutional right to represent hinself or herself if, on
timely notion, the trial court determ nes defendant has
voluntarily and intelligently elected to do so. (People v.

W ndham (1977) 19 Cal.3d 121, 128, citing Faretta v. California
(1975) 422 U.S. 806, 836 [45 L.Ed.2d 562, 582] (hereafter
Faretta).)

Def endant argues the court violated his constitutional and
statutory rights to counsel by: (1) failing to provide a
Marsden hearing on the first day of trial; and (2) coercing him
to represent hinself during jury selection. W conclude there
was no constitutional or statutory violation in this case.

A. Trial Proceedings:

Publ i ¢ Def ender David Brooks appeared on behal f of
defendant on the first day of trial. Brooks imediately
expl ai ned that he was fired, and defendant was “choosing not to
speak to [him] First, | wuld take that as a Feretta [sic]
notion; and second, | would possibly take that as a Marsden,

.”  On questioning, the court |earned that defendant
obj ected to being chained, and was angry about Brooks’s report
of finding netal tipped darts in a bag of clothing defendant’s
wi fe had attenpted to give her husband the day before. The
court explained Brooks was required as an officer of the court

to report the presence of a possible weapon.



Def endant reiterated that he did not want Brooks, but
conpl ai ned he could not represent hinself while chained. He
asked the court to appoint “conflict counsel.” The court denied
the request as untinely, and told defendant that his choices
were to proceed with Brooks, or represent hinmself. It then
advi sed defendant of his rights regarding self-representation.
In response to a question whether Brooks had gone over the
al | egati ons against him defendant responded: “No, your Honor,
| haven’t spoken about 30 mnutes with M. Brooks in the | ast
four nmonths together. That’'s a total.” Brooks acknow edged
t hey had di scussed potential defenses and not hing nore.

Def endant repeated he was being “kangerooed,” and forced to
defend hinself. The court denied as untinely a request for
conti nuance to obtain counsel. Both the court and the
prosecution suspected defendant was seeking ways to del ay the
proceedi ngs. Defendant reaffirnmed that Brooks was no |onger his
attorney, and the court informed defendant he was “in a position
at this tinme of representing hinself.”

Bef ore departing, Brooks stated, “The Court didn’t
technically have a [ Marsden] notion. | don’t know if he
technically asked for one either, but ny client seens to be
al l eging some formof [ineffective assistance of counsel] that
|’mnot quite sure | understand at this point, but that seens to
be the allegation. |If that were true, then he would have the
right to court-appoi nted counsel and over the People’s
objection, he is probably entitled to a continuance to |et

counsel be prepared for himif I, in fact, commtted

10



[ineffective assistance of counsel]. | don’'t think I did, but

the Court did not exclude the prosecutor and actually have the
Mar sden hearing. Al though, nmaybe we sort of did if M. Leonard
ended up venting all the concerns that he had.”

The court stated for the record that defendant had taken
the opportunity to express “his concerns regarding the arm band
and the chains and that sort of thing, and | think he vented his
concerns about [Brooks’s] participating in reporting the
incident with the darts.”

Def endant requested a continuance to review the reports and
other material in Brooks’s possession “and prepare [hinself] for
trial.” Brooks made plans to provide defendant with those
docunents. The court denied the request for continuance.

At the sane tine the court indicated it would conduct jury

sel ection that day, and not begin the presentation of evidence
until the following norning to give defendant time to review
the material received from Brooks.

Def endant, wearing shackl es, represented hinself at the
ensuing jury selection. During voir dire, defendant asked one
prospective juror to be his attorney; he asked anot her whet her
he or she liked country nmusic. At tinmes, defendant spoke so
softly prospective jurors had trouble hearing him Qhers
expressed their annoyance after defendant expl ai ned he spoke
softly to nake sure everyone was paying attention and able to
hear. Two prospective jurors expressed antagoni smtoward
def endant, and thought he was meki ng a m stake representing

hi nsel f.

11



The court reappointed Brooks to represent defendant at the
start of the second day of trial. Brooks noved for mstrial
“based upon an ineffective representation and participation in
the jury selection process.” The court denied the notion. It
not ed defendant exercised three or four perenptory chall enges
out of the ten allowed, and all the jurors selected stated they
could give both sides a fair trial.

B. Failure to Hold Marsden Heari ng:

Def endant asserts the court erred in refusing to appoint
counsel to replace Brooks w thout conducting further inquiry
outside the district attorney’s presence. He argues the court
shoul d have foll owed up on the comrent Brooks spent only
30 minutes conmunicating with himduring the 4 nonths before
trial.

“[ T] he decision whether to pernit a defendant to di scharge
hi s appoi nted counsel and substitute another attorney during
the trial is wthin the discretion of the trial court, and
a def endant has no absolute right to nore than one appointed
attorney.” (Marsden, supra, 2 Cal.3d at p. 123.) *“*'Wen
a defendant seeks to discharge his appoi nted counsel and
substitute another attorney, and asserts inadequate
representation, the trial court nust permt the defendant to
explain the basis of his contention and to relate specific
i nstances of the attorney’s inadequate performance. [Citation.]
A defendant is entitled to relief if the record clearly shows
that the first appointed attorney is not providing adequate

representation [citation] or that defendant and counsel have

12



become enbroiled in such an irreconcilable conflict that
ineffective representation is likely to result [citations].’”
(People v. Fierro (1991) 1 Cal.4th 173, 204, quoting People v.
Crandel | (1988) 46 Cal.3d 833, 854; see also Marsden, supra
2 Cal.3d at pp. 124-125.) However, “a defendant may not force
the substitution of counsel by his own conduct that nanufactures
a conflict.” (People v. Smth (1993) 6 Cal.4th 684, 696.)
Marsden explains that “the trial court judge cannot
t houghtfully exercise its discretion in this matter w thout
listening to [defendant’s] reasons for requesting a change of
attorneys. Atrial judge is unable to intelligently deal with a
defendant’ s request for substitution of attorneys unless he is
cogni zant of the grounds which pronpted the request. The
def endant nay have know edge of conduct and events relevant to
the diligence and conpetence of his attorney which are not
apparent to the trial judge from observations within the four
corners of the courtroom . . . Thus, a judge who denies a
notion for substitution of attorneys solely on the basis of his
courtroom observations, despite a defendant’s offer to relate
specific instances of m sconduct, abuses the exercise of his
di scretion to determ ne the conpetency of the attorney. A
judicial decision nmade without giving a party an opportunity to
present argunent or evidence in support of his contention ‘is
lacking in all the attributes of a judicial determ nation.
[Citation.]” (Marsden, supra, 2 Cal.3d at pp. 123-124.)

“Failure to inquire adequately into a defendant's conpl aints

results ‘in a silent record nmaking intelligent appellate review

13



of defendant's charges inpossible.” [Ctation.]” (People v.
Hill (1983) 148 Cal.App.3d 744, 755.)

At the sane tine, there is no obligationto initiate the
Marsden i nquiry sua sponte. A trial court’s duty to conduct
the inquiry arises “only when the defendant asserts directly
or by inplication that his counsel's performnce has been so
i nadequate as to deny himhis constitutional right to effective
counsel.” (People v. Mdlina (1977) 74 Cal.App. 3d 544, 549,
enphasi s added.)

The question here is whether defendant’s request for
substitution of counsel after Brooks reported the darts in the
bag delivered by defendant’s wife was sufficient to raise the
i ssue of Brooks’s conpetence as counsel. Brooks acknow edged at
the tine that it was not technically a Marsden notion, but
argued his former client seened to be alleging sone form of
i neffective assistance. The court expressly found defendant had
vented all his concerns. The | engthy discussion was sufficient
to show defendant’s unhappi ness with Brooks was not based on his
conpetence as an attorney. W cannot say on this record that
the court had a duty to conduct further inquiry on the nature of
def endant’ s conpl ai nts.

However, even if we were to decide the court erred in
failing to conduct an adequate Marsden hearing on the first
day of trial, we would conclude the error was harnl ess beyond
a reasonabl e doubt. (People v. Chavez (1980) 26 Cal.3d 334,
348-349; Marsden, supra, 2 Cal.3d at p. 126.) The trial court

hel d a Marsden hearing later in the trial, after asking
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defendant to put his concerns in witing. W assune defendant’s
witten catal ogue of reasons was exhaustive. Testinony by

def endant and Brooks during that hearing revealed a conflict
over trial tactics unrelated to the issues raised by defendant

on the first day. The court correctly denied the notion,

stating: “I find that M. Brooks has properly represented
M. Leonard, and | believe he will continue to do so. Nothing
has caused ne to believe otherwise. | do believe that there are

personality conflicts, but I do not believe that there’ s been

such a breakdown in the relationship that woul d nmake it

i mpossi ble for M. Brooks to properly represent M. Leonard.

[1] He’s raised sonme concerns. | find that nost of those

concerns are over trial tactics. Inthe [SJtate of California I

do not believe in this case that trial tactics al one should

be the basis for a Marsden notion, especially in light of the

previ ous proceedings in which M. Brooks represented M. Leonard

up until the day of trial, was relieved and substituted back in.
[1] . . . [M] . . . | find that the deterioration in the

relationship is based at | east partially on M. Leonard’s

recalcitrant attitude. Def endant does not appeal this
ruling.

C. Lack of Representation During Jury Selection:

Def endant al so chall enges the court’s determ nation his
acqui escence in self-representation was “vol untary” under
Faretta and its progeny. Citing People v. HIIl, supra, 148
Cal . App. 3d 744, and People v. Cruz (1978) 83 Cal. App. 3d 308,

he asserts the court’s failure to conduct a Marsden hearing
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on the first day of trial tainted his decision to represent
himsel f during jury selection. Neither party questions the
applicability of Faretta to the issues raised by defendant in
this appeal .

As this court recently explained, ““In Faretta, the United
States Suprenme Court held that a defendant in a state crim nal
prosecution has a constitutional right under the Sixth and
Fourteenth Amendnents to waive counsel and represent hinself.
[Citation.] Once defendant asserts this right, the court nust
determ ne whether he has the nmental capacity to make a voluntary
and intelligent waiver of the right to counsel. [Citation.]’”
(People v. Robinson (1997) 56 Cal.App.4th 363, 371, quoting
Peopl e v. Nauton (1994) 29 Cal . App.4th 976, 979, enphasis
added.) However, “when a defendant has elected to proceed to
trial represented by counsel and the trial has commenced, it is
thereafter within the sound discretion of the trial court to
det ermi ne whet her such a defendant may di sm ss counsel and
proceed pro se.” (People v. Wndham supra, 19 Cal.3d at
p. 124.) Having reviewed the record, we conclude there was no
abuse of discretion or due process violation in the case before
us.

The court properly denied defendant’s request for
appoi ntnent of a new attorney on the first day of trial,
exercised its discretion to deny as untinmely his request for
conti nuance to obtain counsel, and gave defendant the choice
of proceeding with Brooks or representing hinself. It did

not believe the request for continuance was “for any other
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reason except to delay the proceedings.” The court treated
the matter as a Faretta issue, and adnoni shed defendant on
self-representation. Defendant decided to proceed w thout
counsel, but stated he was being forced to defend hinself.

Al t hough the court denied defendant’s notion for continuance,
it gave defendant time to review the materials held by Brooks
before taking evidence in the case. Defendant does not claim
he had insufficient time to prepare.

The fact defendant faced a difficult choice of options
occasi oned by the court’s denial of his untinely and unjustified
request for appointnent of substitute counsel does not nean
def endant’ s decision to represent hinmself was “involuntary”
or otherw se “coerced.” The record supports the concl usion
defendant fired Brooks because he was angry about bei ng chai ned,
not because he was inconpetent. (See People v. Fierro, supra,
1 Cal.4th at p. 204.) The sane evidence supports the court’s
suspi ci on def endant sought substitution of counsel and
continuance of trial for purposes of delay. In other words,
the dil emma was of defendant’s own meking. W al so question
defendant’ s claimof actual prejudice in light of the court’s
express findings in response to Brooks’s notion for mstrial
following jury selection.

|V
The Right to Remain Sil ent

As we expl ained, section 6601 authorizes the Departnent of
Mental Health to conduct a full nmental health eval uati on of any

inmate the Departnment of Corrections determines is likely to be
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a sexually violent predator. (8 6601, subds. (b) & (c).) At

| east two nental health professionals then evaluate the inmate
in accordance with standardi zed assessment protocol .3 (§ 6601,
subds. (c) & (d).)

Def endant mai ntains that the court denied himthe
constitutional right to remain silent by: (1) allow ng the
psychol ogi sts who testified as expert witnesses to rely on
material frominterviews he gave under duress; and (2) allow ng
the district attorney to call himas a witness at trial.
Because the SVPA involves a civil proceeding (Hubbart, supra,
19 Cal.4th at pp. 1170-1174, 1179), we resolve these questions
agai nst defendant under Allen v. Illinois (1986) 478 U. S. 364
[92 L. Ed.2d 296] (hereafter Allen).

A. Trial Proceedings:

The district attorney placed defendant’s statenents before
the jury in two ways. First, all four expert w tnesses based
their opinions in part upon interviews defendant had with
Dr. Stubbins and Dr. Maconber before trial. Defendant declined
to be interviewed by Dr. Finnberg and Dr. Tronpetter. Second,
the district attorney called defendant as a w tness.

On the first day of trial, after Brooks was relieved as

def ense counsel, defendant objected to the expert w tnesses’ use

3 The protocol requires “assessment of di agnosabl e nental

di sorders, as well as various factors known to be associ ated
with the risk of reoffense anong sex offenders. Risk factors to
be considered shall include crimnal and psychosexual history,
type, degree, and duration of sexual deviance, and severity of
mental disorder. (8 6601, subd. (c).)

18



of the interviews. He asserted “the doctors’ reports [were]

t aken under duress, while [he] was in custody, forced, to take
and go to the doctors by priority conduct through prison system
through California Departnment of Corrections. |In other words,

[ he woul d be] inprisoned another year in prison if [he] failed
to report for one of the interviews.” The court denied

def endant’ s noti on.

On the second day of trial, after he was reappointed,
Brooks noved to prevent the psychol ogi sts from considering the
content of the interviews with defendant, arguing that “they
wer e obtai ned using an unconstitutional form of duress regarding
threats of additional incarceration should he not conply with
their procedure.”® The court again denied the notion. |t ruled
that “the method by which the informati on was received may go to
the weight of the information received. It may bear on its
reliability. But in order for this statute to have any effect
what soever, it indicates that an incarcerated defendant has
to be evaluated. 1’mgoing to assunme that a portion of that
eval uation, to make it a fair and proper evaluation, is going to
depend upon the defendant talking to the experts. [If he chose
not to talk to the expert, that would go to the weight of their
ultimate opinion, and they have to rely on things fromthe past.

| " mnot satisfied that that statute, as it exists now, creates

4 Neither defendant nor Brooks nmade an offer of proof or
ot herwi se detailed defendant’s clains of duress in support of
their notion to exclude the testinony.
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such a coercive situation for any defendant that they would fee
conpelled not to answer truthfully, and that is the thrust, |

t hi nk, of what we’'re tal king about now. The reliability of that
information. [f] . . . But with regard to excluding it based

on the nere fact that he nmay have been told you got to do this
woul d seemto defeat one of the major purposes of this statute;
that is, to get good information, to be good, current
information, to be able to make a determ nati on whether in fact
a person is a sexually violent predator.”

Def ense counsel also objected to the district attorney
calling defendant to testify. The court ruled the district
attorney was entitled to call defendant as a w tness because
the Legislature “designated this a civil-type case based on
the treatnment aspects.” The court considered the objection
a standi ng objection.

In response to the district attorney’s questions, defendant
testified he had never intentionally sexually assaulted a woman.
At the sane time, he acknowl edged he was sentenced to prison
following the two rape convictions alleged in the petition. The
district attorney elicited testinony about defendant’s other
sexual offenses involving violence. Defendant stated an all eged
1980 offense “never happened” because he was not prosecuted for
it. He clainmed in connection with a 1977 Sacranmento case t hat
the allegation of attenpted rape was “in [the victims] mnd.”
In response to the district attorney’s description of an
i ncident in which the victimaccused himof “throw ng her

around in the room throw ng her around the bed, choking her and
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striking her face,” defendant maintained that his “leg gave out
and [he] fell into her, sinple as that.”

Def endant al so testified about his relationship with the
victimin the 1987 rape conviction cited in the petition. He
expl ai ned that he and the alleged victi mwere good friends
who were on a date the night of the incident. Defendant
acknow edged telling Dr. Maconber that the alleged victimwas
a “loose girl” who was “prostituting herself for drugs.” He
mai ntai ned at the tine of trial that she accused himof rape

to escape a beating from her nother.

B. Expert Wtnesses’ Use of Defendant’s |Interviews:

Def endant anal ogi zes the section 6600 proceedings with
proceedi ngs under Penal Code section 1369 to determ ne a
crimnal defendant’s nental conpetency to stand trial. In

t hat cont ext, neither the statenments of [an accused] to the
psychi atri sts appoi nted under section 1369 nor the fruits of
such statenents nay be used in trial of the issue of
guilt, under either the plea of not guilty or that of not guilty
by reason of insanity.’” (People v. Arcega (1982) 32 Cal.3d
504, 520, quoting Tarantino v. Superior Court (1975) 48
Cal . App. 3d 465, 470; see also Estelle v. Smth (1981) 451 U S
454 [68 L. Ed.2d 359].)

Def endant need not resort to crimnal anal ogies when Allen
is directly on point. 1In that case, the United States Suprene
Court rejected the claimthat proceedi ngs under the Illinois

Sexual | y Dangerous Persons Act were crimnal within the neaning

of the Fifth Arendnent’s guarantee of conpul sory self-
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incrimnation. (Allen, supra, 478 U S. at pp. 365, 368
[92 L. Ed. 2d at pp. 302-304].) Like the SVPA the Illinois
statute required the inmate Allen to submt to two psychiatric
exam nations. At a bench trial to determ ne whether Allen was
a sexual |y dangerous person, the state presented the testinony
of the two exam ning psychiatrists, over defense counsel’s
objection they had elicited information fromhis client in
viol ation of the privilege against self-incrimnation. (ld. at
pp. 365-366 [92 L.Ed.2d at pp. 302-303].) The trial court found
Allen to be a sexually dangerous person under the Illinois act.
(ld. at p. 366 [92 L.Ed.2d at p. 303].)

Usi ng the sanme anal ysis as Hendricks, the Suprene Court
rul ed proceedi ngs under the Illinois Sexually Dangerous Persons
Act were not crimnal for purposes of the Fifth Amendnent
guar ant ee agai nst conpul sory self-incrimnation. (Al len, supra,
478 U S. at p. 374 [92 L.Ed.2d at pp. 307-308].) It also
declined to apply the privilege in the noncrimnal comm tnent
proceedi ng under the due process clause. (ld. at p. 374
[92 L.Ed.2d at p. 308].) Allen's rationale applies with equal
force to the case before us: “[I]t is difficult, if not
i npossi ble, to see how requiring the privilege against self-
incrimnation in these proceedings would in any way advance
reliability. Indeed, the State takes the quite plausible view
t hat denying the eval uating psychiatrist the opportunity to
guestion persons alleged to be sexually dangerous woul d decrease
the reliability of a finding of sexual dangerousness.

‘[ T]o adopt the crimnal |aw standard gi ves no assurance’ that
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States will reach a ‘better’ result. [Ctation.] [1] The
privilege against self-incrimnation enjoined by the Fifth
Amendnent is not designed to enhance the reliability of the
factfinding determ nation; it stands in the Constitution for
entirely independent reasons. (Rogers v Richnond, 365 US 534,
540-541, 5 L Ed 2d 760, 81 S ¢t 735 (1961) (involuntary

conf essi ons excl uded ‘ not because such confessions are unlikely
to be true but because the nethods used to extract them offend
an underlying principle in the enforcement of our crimnal |aw
that ours is an accusatorial and not an inquisitorial system).”
(Al en, supra, at pp. 374-375 [92 L.Ed.2d at p. 308].)

C. The District Attorney’'s Exam nati on of Defendant:

Al l en al so defeats defendant’s claimthe district attorney
was not entitled to call himas a wtness in the SVPA
proceedi ngs. However, we cannot |eave the issue of defendant’s
trial testinmony wthout comrenting on the conplaint his
“credibility was di m nished” by “testinony [that] nust have
seened i ncongruous or inplausible to the jurors.”

The SVPA provides for the collection of reliable evidence
to assist the jury in determ ning whether the person before
the court is a sexually violent predator. (88 6601, 6603.)

As stated in Allen (478 U S. at pp. 374-375 [92 L. Ed.2d at
p. 308]), and echoed by the trial judge in this case, the
inmate’ s participation enhances the reliability of the outcone.
That defendant’s credibility m ght have been questioned by the
jury is not the fault of the procedure established by the SVPA,

or the fact the Suprene Court held that a nearly identica
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II'linois law did not establish a crimnal proceeding.
Credibility was a natter largely within defendant’s control.
\%
Shackling as Violation of Constitutional R ghts

During trial, defendant wore handcuffs, leg irons, and
belly chains. He sat in a security chair. Defendant and his
attorney objected before and after the court ordered defendant
shackl ed. On appeal, defendant argues the court’s order denied
hi m due process and the right to be tried by a fair and
impartial jury.

Conservatorship of Warrack (1992) 11 Cal . App. 4th 641, 643,
hol ds that “fundanental fairness precludes . . . physical
restraint [during a jury trial under the Lanternan-Petris-Short
(LPS) Act, Welf. & Inst. Code, 8§ 5000 et seq.] unless the
procedures outlined by the Supreme Court in People v. Duran
(1976) 16 Cal.3d 282, 288-291 . . . have been followed.” The
court reasoned that “the risk to the integrity of the
factfinding process caused by the use of physical restraints is
just as great in LPS proceedings as it is in crimnal -- perhaps
nore so. The proposed conservatee is on trial to determ ne
whet her the person is gravely disabl ed because of nental
illness. The imge of a person bound hands and feet with
| eather restraints and closely attended, as in this case, with
two mal e nurses gives an i mage of a person out of control. The
i mge presented to the lay jurors in the context of a clainmed
mental illness could well be potent, though unexam ned, evidence

of disability.” (Id. at p. 647.) W conclude the sane
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reasoning applies to civil commtnents authorized under the
SVPA.

People v. Duran (1976) 16 Cal.3d 282 (hereafter Duran) and
its progeny reaffirmed well-established principles regarding the
use of physical restraints on defendants in crimnal trials.
First, “a defendant cannot be subjected to physical restraints
of any kind in the courtroomwhile in the jury s presence,
unl ess there is a showi ng of a nanifest need for such
restraints.” (ld. at pp. 290-291.) Manifest need exists
“only upon a showi ng of unruliness, an announced intention to
escape, or ‘[e]vidence of any nonconform ng conduct or planned
nonconf orm ng conduct which disrupts or would di srupt the
judicial process if unrestrained . . . .’” (People v. Cox
(1991) 53 Cal.3d 618, 651; see, e.g., People v. Pride (1992)

3 Cal.4th 195, 231-233 [defendant nade threats and displ ayed
hosti | e behavi or toward deputies who transported himto and from
t he courtroom between six nonths and shortly before trial];
People v. Hillery (1967) 65 Cal.2d 795, 806 [defendant resisted
bei ng brought to court, refused to dress for court, and had to
be taken bodily fromprison to court]; People v. Kinball (1936)
5 Cal.2d 608, 611 [defendant expressed intent to escape,
threatened to kill w tness, and concealed a |lead pipe in
courtroony; and People v. Loom s (1938) 27 Cal.App.2d 236, 239

[ def endant repeatedly shouted obscenities in the courtroom

ki cked at the counsel table, fought with the officers, and threw
himself on the floor].) The trial court cannot base its ruling

on nere runor or innuendo. (People v. Cox, supra, at p. 651.)
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Second, “[i]n those instances when visible restraints nust be
i nposed the court shall instruct the jury sua sponte that such
restraints should have no bearing on the determ nation of the
defendant’s guilt.” (Duran, supra, at pp. 291-292.)

Al t hough the trial court’s discretion to order shackles is
relatively narrow, we will uphold the order absent a clear
showi ng of abuse. (People v. Pride, supra, 3 Cal.4th at p. 231;
People v. Cox, supra, 53 Cal.3d at p. 651.) Here, the record
shows the court carefully considered a nunber of factors before
ordering defendant chai ned.

The court heard argunent on the “security issue” before
jury selection began on the first day of trial. The district
attorney gave several reasons for requesting defendant be
chained to the security chair: (1) the inherent nature of the
case and defendant’s violent crimnal history; (2) a recent
hearing on notions to continue at which def endant appeared
hostile and agitated; (3) the incident the day before when
def ense counsel found netal tipped darts in a bag of clothing
delivered by defendant’s wife; and (4) the 1987 rape victims
fear of testifying due to earlier threats from defendant’s
brothers. A sheriff’s deputy al so described an incident which
occurred that norning when she was applying the belly chains to
def endant. \Wen she refused to renove the wi stband, defendant
“was extrenely aggressive verbally and displ ayed sone

hostility,” but did not try to assault her.
Def ense counsel Brooks responded that defendant was not a

security problemat his lengthy 1985 trial. He also pointed out
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that sonme of the district attorney’ s concerns involved actions
and threats by defendant’s wife and brothers, not him

Def endant al so took issue with the district attorney’s
characterization of defendant’s conduct at the hearing on
notions to continue trial.

The court wei ghed the security needs agai nst the possible
prejudice to defendant. It acknow edged that “restraints in the
presence of a jury can be arguably a prejudicial thing; that is,
seei ng sonebody chai ned up may cause themto believe that just
based on that that there’s sone danger.” However, the court
noted that the jury would be aware that defendant served tinme in
prison for at |east two sexually violent predatory acts, and
stated that “the prejudicial effect in that respect of seeing
the restraints is certainly not the sanme as in a regular case.”
The court then concluded: “. . . | have considered everything
t here probably was that has been presented to nme: Prior record,
nature of the offense, and the recent episodes. Taking one at a
time, the recent episodes are probably mninmal, but if you put
all three of themtogether, it does cause the Court some concern
with regard to security.” The court ordered defendant to remain
shackl ed, but allowed one hand to be freed so he could take
notes during trial. It also adnonished the jury regarding the

restraints at the beginning and end of trial.?®

S During jury selection, the court gave the foll ow ng adnonition:
“. . . M. Leonard has pointed out that he is subject to
restraints here in the courtroom |1’d |like to adnonish you that
should in no way affect your ability to receive the evidence.
That has nothing to do with the evidence in the case. And that
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Al t hough we believe the court discounted the prejudice
def endant m ght suffer fromthe visible restraints (see
Conservatorship of Warrack, supra, 11 Cal.App.4th at p. 647),
we conclude the record justifies the court’s order. Taken
t oget her, defendant’s record of viol ence, aggressive behavi or
intransit to court, angry outbursts in court, and his wife's
recent attenpt, with or without his knowl edge or approval, to
supply himw th netal tipped darts argued for caution on the
part of the court. Thus, the record established “nmanifest need”
in the “unruliness” and “nonconform ng conduct” which had
di srupted and would likely continue to disrupt the judicial
process if unrestrained. (People v. Cox, supra, 53 Cal.3d at
p. 651.) Moreover, the court’s instructions that the jury
di sregard the physical restraints in decidi ng whet her defendant
was a sexually violent predator greatly reduced any possibility

of prejudice.

should in no way affect your decision after you have heard the
evi dence and you can discuss it with the other folks. You
shoul d not hold that against himin any way. You will be asked
to make deci sions based on other things, and that really has
nothing to do with it.”

Just before deliberations, the court instructed the jury a
second tinme regarding the physical restraints: “Ladies and
gentlenmen, | had one nore jury instruction | want to rem nd you
of. | know I adnoni shed you about this at the beginning of the
trial. The fact that physical restraints have been placed on
the defendant, M. Leonard, nust not be considered by you for
any purpose. They are not evidence of guilt and nust not be
consi dered by you as evidence that he is nore likely to fal
under the auspices of Section 6600 than not fall under Section
6600. You nmust not speculate as to why restraints have been
used in determning the issues of this case. Disregard the
matter entirely.”

28



W

Puni shnment for a Status Crine

Citing Robinson v. California (1962) 370 U.S. 660 [8
L. Ed. 2d 758], defendant argues that if the court affirms the
jury’s necessary finding he has a nmental disorder, “then
puni shing himfor having that status is a violation of the
Ei ght h Arendnent ban on cruel and unusual puni shnent, ”
Hubbart’ s hol ding that the SVPA does not inpose punishnment only
partly resolves the issue regarding cruel and unusua
puni shment. (Hubbart, supra, 19 Cal.4th at p. 1179; see Austin
v. United States (1993) 509 U. S. 602, 609 [125 L.Ed.2d 488, 497]
[ “The Cruel and Unusual Punishnent C ause is self-evidently
concerned with punishment.”].) However, an individual’s
comm tment under the SVPA is not tied to status either.

I n Robi nson, the United States Suprene Court invalidated a
California | aw which made it a crinme to “*be addicted to the use
of narcotics.” [It] held there that ‘a state statute which
i mprisons a person thus afflicted [with narcotic addiction] as a
crimnal, even though he has never touched any narcotic drug
within the State or been guilty of any irregul ar behavior there,
inflicts a cruel and unusual punishnent . . . .’” (Powell v.
Texas (1968) 392 U.S. 514, 532 [20 L.Ed.2d 1254, 1267], quoting
and di sti ngui shing Robinson, 370 U. S. at pp. 667-668 [8 L.Ed.2d
at p. 763].)

The express terns of the SVPA denonstrate an i ndividual
cannot be conmitted sinply because of his or her status as a sex

of fender with a diagnosed nental disorder. Cassification as an
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SVP al so requires conviction of a qualifying sexually violent
of fense against two or nore victins, and proof the di agnosed
ment al di sorder “nmakes the person a danger to the health and
safety of others in that it is likely that he or she will engage
in sexually violent crimnal behavior.” (8 6600, subd. (a).)
Mor eover, “[c]onviction of one or nore of the crinmes enunerated
in [section 6600, subdivision (b)] shall constitute evidence
that may support a court or jury determ nation that a person is
a sexually violent predator, but shall not be the sole basis for
the determnation. . . . Jurors shall be adnoni shed that they
may not find a person a sexually violent predator based on prior
of fenses absent rel evant evidence of a currently di agnosed
ment al di sorder that nakes the person a danger to the health and
safety of others in that it is likely that he or she will engage
in sexually violent crimnal behavior.” (lbid.)

VI |

Substantive Due Process and “Volitional |npairmnment”

We turn next to constitutional issues unrelated to the
guesti on whether the SVPA involves a crimnal or civil
proceeding. The first two rely on a line of United States
Suprene Court cases “which interpret[] the Fifth and Fourteenth
Amendnent s’ guarantee of ‘due process of law to include a
substanti ve conponent, which forbids the governnent to infringe
certain ‘fundanental’ liberty interests at all, no matter what
process is provided, unless the infringenent is narrowy
tailored to serve a conpelling state interest.” (Reno v. Flores

(1993) 507 U.S. 292, 301-302 [123 L.Ed.2d 1, 16], enphasis in
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original.) “Although freedomfrom physical restraint ‘has
al ways been at the core of the liberty protected by the Due
Process Clause fromarbitrary governnental action,’” [citation],
that liberty interest is not absolute.” (Hendricks, supra, 521
US at p. 356 [138 L.Ed.2d at pp. 511-512].) “‘There are
mani fold restraints to which every person is necessarily subject
for the conmmon good.” . . . Accordingly, States have in certain
narrow circunstances provided for the forcible civil detainnment
of people who are unable to control their behavior and who
t hereby pose a danger to the public health and safety.” (I1d.
at p. 357 [138 L.Ed.2d at p. 512].)

Def endant argues he was deni ed substantive due process
under the United States Constitution because the jury found he
was a sexually violent predator, and the court commtted himto

a nmental hospital, wthout evidence he suffered “volitional

impairnment.” Specifically, he notes that the expert diagnoses

of paraphilia, not otherw se specified, rape and

anti social personality disorder do not involve volitional
inmpairment. There is no nerit in this argunent.

Def endant m sreads the express | anguage of the SVPA. As we
expl ained, the jury is required to “determ ne whether, beyond a
reasonabl e doubt, the person is a sexually violent predator.”

(8 6604.) The SVPA defines a sexually violent predator as “a
person who has been convicted of a sexually violent offense
agai nst two or nore victins for which he or she received a
determ nate sentence and who has a di agnosed nental disorder

t hat makes the person a danger to the health and safety of
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others in that it is likely that he or she will engage in
sexual ly violent crimnal behavior.” (8 6600, subd. (a),
enphasi s added.) “‘Diagnosed nental disorder’ includes a
congenital or acquired condition affecting the enotional or
volitional capacity that predi sposes the person to the
comm ssion of crimnal sexual acts in a degree constituting the
person a nenace to the health and safety of others.” (8 6600,
subd. (c), enphasis added.) |In other words, the individual’s
predi sposition to commt crimnal sexual acts dangerous to
others may result froma condition which inpairs either the
enotional or volitional capacity to control behavior. Nothing
i n Hubbart requires reversal of SVPA's express recognition that
the nental disorder rmay be enotional, rather than one that
affects volitional capacity, as long as the nental disorder
makes it likely the individual will continue to engage in
sexual ly violent crimnal behavior. (See Hubbart, supra, 19
Cal . 4th at pp. 1156-1157.) Citing Hendricks, the Hubbart court
rem nds us that “due process does not dictate the precise manner
in which this “volitional inpairnent’ is statutorily described.”
(Hubbart, supra, at p. 1156.) “[T]hese differences in |abeling
are purely semantical.” (ld. at p. 1157.)

Here, the jury found defendant was a sexual ly viol ent
predator within the neaning of the SVPA, and the expert

testi mony showi ng defendant’s nental illness was characterized
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by an inability to control dangerous sexual behavi or supports
the verdict.®
VI

Substanti ve Due Process and “Mental Di sorders”

Def endant ' s second substantive due process chal |l enge
focuses on California law.’ In this context, he characterizes
due process as requiring “fundanmental fairness.” (See People v.
Ranps (1984) 37 Cal.3d 136, 153.)

Def endant cl ains the diagnostic | abels applied to himdo

not indicate he has a “nental disorder.” He enphasizes the

uncertainties that surround psychiatric di agnoses
(Conservatorship of Susan T. (1994) 8 Cal.4th 1005, 1025 (conc.
and dis. opn. of Mdsk, J.)), and argues that “paraphilia” and
“antisocial personality disorder” are not “nental disorders”
under the SVPA because they |ack scientific physical basis.

Cting Justice Werdegar’s concurring opinion in Hubbart,
def endant argues “[i]t is circular logic to assert that because
an individual has in the past engaged in crimnal behavior

i nvol ving sexual activity with unwilling partners, a ‘nenta

6 Def endant does not argue the expert diagnoses of “‘paraphilia,
not otherw se specified, rape’” and “‘antisocial personality

di sorder’” provide insufficient evidence of inpaired enotional
capacity to control sexually violent behavior. Accordingly, we
need not address that issue.

7 Like its federal counterpart, the due process clause of the
California Constitution states: “A person may not be deprived
of Iife, liberty, or property w thout due process of |aw

." (Cal. Const., art. 1, 88 7, 15.)
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di sorder’ nust have caused the behavior, and will lead to the
sanme behavior in the future.”® Defendant stresses that “[t]o
regard [‘paraphilia and ‘antisocial personality disorder’] as
‘“mental disorders’ for purposes of committing [hin] to a nental
institution after he served his prison sentence is a violation
of that fundanental fairness which is the essence of substantive
due process of |aw under the California Constitution.”

Hubbart rejected the simlar contention Hubbart’s due
process rights were viol ated because his diagnosis of nental
ill ness was based nerely on his past crimnal conduct.
(Hubbart, supra, 19 Cal.4th at p. 1157.) The California Suprene
Court al so enphasi zed that Foucha v. Louisiana (1992) 504 U. S.
71 [118 L.Ed.2d 437] did not “state or inply that antisoci al
personal ity conditions and past crimnal conduct play no proper
role in the conmtnment determination.” (Hubbart, supra, at
p. 1161.) Foucha’s due process rights were viol ated because

Loui si ana had sought to continue his confinenent after an

8 Justice Werdegar expressed concern that the SVPA not be

“stretched beyond its constitutional limts.” (Hubbart, supra
19 Cal .4th at p. 1179 (conc. opn. of Werdegar. J.).) She
continued: “One way in which a diagnosed ment al di sorder’

. may conme to be recognized as ‘too inprecise a category’ is
|f such di agnoses cease to distinguish neaningfully between, on
t he one hand, offenders whose violent predatory conduct stens in
sone way froman abnormality of thought, perception or affect
and, on the other hand, all remaining offenders, who by virtue
of their deviant conduct may properly be described as abnor mal
but whose abnormality only traces, in circular fashion, back to
their conduct.” (1d. at pp. 1179-1180.) However, Justice
Werdegar did not find Hubbart’s clains involved an inproper
extensi on of the SVPA
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insanity acquittal without a finding he was either nentally il
or dangerous. (lbid.)

Here, in contrast, four clinical psychologists testified in
this case that defendant suffered from antisocial personality
di sorder. In addition, the experts agreed defendant woul d nore
likely than not conmt crimnally violent sexual acts in the
future. Dr. Finnberg described defendant as “one of the nost

dangerous people [she had] ever net,” and stated there was a

very high risk he would reoffend. This record supports the

jury’s finding that defendant is a sexually violent predator.
I X

Equal Protection

To prevail on an equal protection claim the proponent nust

show the state has adopted a classification that affects
simlarly situated groups in an unequal manner. (C eburne v.
Cl eburne Living Center (1985) 473 U. S. 432, 439 [87 L.Ed.2d 313,
320]; In re Eric J. (1979) 25 Cal.3d 522, 530.) Strict scrutiny
is the correct standard of review under the California
Constitution because a fundanental |iberty interest is at stake.
(Conservat orship of Hofferber (1980) 28 Cal.3d 161, 171, fn. 8;
In re Moye (1978) 22 Cal.3d 457, 465.) *“Accordingly, the state
nmust establish both that it has a ‘conpelling interest’ which
justifies the chall enged procedure and that the distinctions
drawn by the procedure are necessary to further that interest.”
(Ibid.)

Def endant argues “[t] he SVPL [sexual |y viol ent predator

law] is invalid onits face and as applied to [him under the
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state and federal equal protection clauses because there is no
rational basis, nuch less a conpelling basis, to justify the
di fferences between the SVPL and other statutory conm tnent
standards.” Focusing on requirenments for the comm tnent of
mental |y di sordered offenders (MDGs) (Pen. Code, 8 2962), he
argues that although SVPs and MDOs are simlarly situated, the
MDO statute is stricter in four ways: (1) dangerousness
requi renents; (2) nental disorder standards; (3) evidentiary
requi renents; and (4) treatnment provisions. The California
Suprene Court rejected the first of these contentions in
Hubbart, assuming for the sake of argunent that the two cl asses
of persons were, in fact, simlarly situated. It declined to
reach the other contentions on the ground they had not been
properly raised by Hubbart. (Hubbart, supra, 19 Cal.4th at
pp. 1168-1170 and fn. 31.) We recently rejected the remaining
contentions in Buffington, supra, 74 Cal.App.4th at page 1155.
X

| nstructi on on Reasonabl e Doubt

Def endant next argues the “beyond a reasonabl e doubt”
standard was unconstitutionally diluted in this case because the
definition of a “sexually violent predator” requires only a
i kelihood of reoffense. W also rejected this argunment in
Buf fi ngton, explaining that “the phrase ‘likely [to] engage in
sexual ly violent crimnal behavior’ (8 6600, subd. (a)), is not,
as [defendant] woul d have us believe, a standard of proof.
Rather, it is a prediction of dangerousness that the trier of

fact must find has been proved beyond a reasonabl e doubt. Such
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a prediction is inherent in a finding of ‘dangerousness,’ and
may appropriately be based on ‘seriously dangerous
propensities.” [Citation.]” (74 Cal.App.4th at p. 1153.)
Accordingly, there was no instructional error.

Xl

Refusal to Instruct on Effect of Prior |Indeterm nate Sentence

As originally drafted, the first paragraph of section 6600,
subdi vi sion (a) defined “sexually violent predator” as an innate
who had been convicted of a sexually violent offense agai nst two
or nore victinms for which he received a determn nate sentence.
(Stats. 1995, ch. 763, 8 3.) A 1996 anendnent to subdi vision
(a) added the followi ng as paragraph two: “For purposes of this
subdi vision, a prior finding of not guilty by reason of insanity
for an offense described in subdivision (b), a conviction prior
to July 1, 1977, for an offense described in subdivision (b), a
conviction resulting in a finding that the person was a nentally
di sordered sex offender, or a conviction in another state for an
of fense that includes all the elenments of an of fense descri bed
in subdivision (b), shall also be deenmed to be a sexually
viol ent offense even if the offender did not receive a
determ nate sentence for that prior offense.” (Stats. 1996,
ch. 462, § 4, enphasis added.)

Qutside the presence of the jury, the court ruled it would
not instruct the jury in accordance with the option provided in
CALJI C No. 4.19 (1977 New) which read: “The term ‘sexually
vi ol ent predator’ nmeans a person who, (1) has been convicted of

a sexually violent offense against two or nore victinms for which
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he or she received a [determ nate] sentence, . . .” (Enphasis
added.) The court explained its ruling: “In Section 6600, the
section states that for purposes of this subdivision a
conviction prior to July 1st, 1997, shall also be deened a
sexual Iy violent offense even if the offender did not receive a
determ nate sentence for the prior offense. The information
presented in this case, with regard to M. Leonard’ s conviction
in Sacranmento County on Exhibit 1, indicates that he was
convicted actually on July 6th, 1977, of a qualifying crinmne.
The offense occurred prior to July 1st of 1977, which would have
brought it under the auspices of indeterm nate sentencing | aw.
Therefore, he was sentenced under the indeterm nate sentencing
I aw.

“Section 6600 appears to ne to try to cover all events
equal ly, but tal ks only about a conviction prior to July 1977
with an indeterm nate sentencing. 1In this case, again, the
crime occurred before July 1st, 1977, so therefore it[] had to
be sentenced under indeterm nate sentencing, though the sentence
occurred after July 1st, 1977.

“lI have reviewed al so the new patterned instruction under
4.19, which does not specifically address that | anguage but does
have a section [in a] paragraph, full Paragraph 3, with the
bracketed term determ nate sentenci ng.

“In this case it’s clear that as a matter of |aw that
M. Leonard’s crimes do fit under this section. It also appears
to this Court that it was the intention of the [L]egislature

that convictions for qualifying offenses even before July 1st,
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1977, may be qualifying of fenses under Section 6600. Therefore,
| woul d propose to read the instruction in Paragraph 3 and
sinply delete determ nate sentencing, because | don't believe it
woul d be particularly relevant to this jury. | believe that’s a
matter of law to be determ ned by the Court.” Defense counsel

Br ooks obj ected, requesting that the statute be strictly

const rued.

On appeal, defendant again argues the | anguage of section
6600, subdivision (a) is unanbi guous and should be construed in
accordance with its plain neaning. Defendant insists the
court’s erroneous jury instruction renoved fromthe jury’s
consideration the allegation he was a sexually viol ent predator,
and, in effect, directed a verdict against him Because the
jury was prevented from consi dering whether the SVPA' s
requi renent concerning determ nate sentencing for prior offenses
was fulfilled, he maintains the error is reversible per se. W
i ndependently review the court’s ruling on the |egal question of
statutory construction. (Poliak v. Board of Psychol ogy (1997)
55 Cal . App. 4th 342, 348 (hereafter Poliak).)

In Poliak, we outlined the settled rules governing
statutory construction: “‘. . . W begin with the fundanenta
prem se that the objective of statutory interpretation is to
ascertain and effectuate legislative intent. [Citations.] “In
determining intent, we look first to the |anguage of the
statute, giving effect toits ‘plain neaning.”” [Citations.]

Al t hough we may properly rely on extrinsic aids, we should first

turn to the words of the statute to determne the intent of the
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Legislature. [Citation.] Were the words of the statute are
clear, we nay not add to or alter themto acconplish a purpose
t hat does not appear on the face of the statute or fromits

| egislative history.” [Citation.] [f] ‘If the statutory

| anguage is clear and unanbi guous, there is no need for
construction.” [Citation.]” (Poliak, supra, 55 Cal.App.4th at
p. 348.) Moreover, a particular provision nust be construed
with reference to the entire statutory schenme of which it forns
a part in such a way that harnony may be achi eved anong the
parts. (People ex rel. Younger v. Superior Court (1976) 16
Cal . 3d 30, 40.)

The California Supreme Court recently adopted a
construction which harnoni zed seem ngly inconsistent paragraphs
of the three strikes law, “[r]ather than rewit[ing] the statute
in any way.” (People v. Garcia (1999) 21 Cal.4th 1, 6.)
Specifically, the court rejected the Attorney CGeneral’s proposal
to rewite Penal Code section 667, subdivision (d)(3)(D) to
cross-reference statutory lists of serious and violent felonies
because it ignored “necessary limtations on [its] proper role
in statutory interpretation.” (Garcia, supra, at p. 14.) Gven
t he divergent views on how the statute woul d best be corrected,
the Suprenme Court left “for the People and the Legislature the
task of revising it as they deemw se.” (ld. at p. 15.) The
Supreme Court cautioned that “[c]onsistant with the separation
of powers doctrine (Cal. Const., art. Ill, 8 3), [it had]
previously limted [itself] to relatively mnor rewiting of

statutes and, even then, only resorted to that drastic tool of
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construction when it [was] obvious that a word or nunber had
been erroneously used or omtted. [Citations.]” (Id. at
pp. 14-15.)

Here, there is an obvious grammatical m stake in the
pl acenent of the date in section 6600, subdivision (a). It is
no coi ncidence the Legislature selected July 1, 1977, as the
cutoff date in its 1996 anendnent to section 6600. The
Legi sl ature repeal ed the Indeterm nate Sentencing Law (ISL) on
July 1, 1977, when the Determ nate Sentencing Law (DSL) t ook
effect. (Stats. 1977, ch. 165, 8§ 15, p. 647, operative July 1,
1977.) Penal Code sections 1170, subdivision (a)(3) and 1168,
subdi vision (b) required that persons convicted of crines which
occurred before that date be sentenced under the ISL. In this
context, the Legislature could not have intended to exclude from
operation of the SVPA persons who commtted qualifying crines
before July 1, 1977, but were convicted of those crinmes and
sentenced under the ISL after July 1, 1977. Correcting the

sentence to show what the Legislature nmust have intended, it

reads: “For purposes of this subdivision, . . . a conviction
[ prHor—to—Juy—1—1977-] for an offense described in subdivision
(b) [committed prior to July 1, 1977,] . . . shall also be

deened to be a sexually violent offense even if the offender did
not receive a determ nate sentence for that prior offense.”

We conclude our “relatively mnor rewiting” of section
6600, subdivision (a) is authorized by Garcia to correct the
obvi ous grammatical error. The court properly found Leonard’ s

crines fit within the statute as we have construed it.
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Accordingly, the court did not err in nodifying CALJIC No. 4.19
to omt the reference to a determ nate sentence.
Xl |

Cunul ative Error

Having rejected each claimof error raised by defendant on
appeal, we also reject the argunent cunul ative error requires
reversal .

DI SPCOSI TI ON

The order is affirned.

( CERTI FI ED FOR PARTI AL PUBLI CATI ON )

CALLAHAN , J.

W& concur:

BLEASE , Acting P.J.

MCORRI SON , J.
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